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In Article 44 of the Law of Combat against Smuggling of Goods and Currency, the legislator has
separated the cases of crime and infringement of smuggling from each other. Apparently, in this law,
the legislator sought to adopt the strategy of decriminalization. In this article, the adoption strategy of
the legislator has been critically examined by descriptive-analytical method. The separation made
between crimes and infringements is not acceptable due to the rules governing them. As a result, in
the current situation, what is prescribed in the law as the infringement of smuggling, is actually
criminal behavior that is under the jurisdiction of the administrative authorities. As a result, in the
current situation, what is prescribed in the law as the infringement of smuggling, is actually criminal
behavior that is under the jurisdiction of the administrative authorities. Accordingly, the legislator has
no other choice. If it insists on a strict-differential penal policy, it is suggested that all Smuggling
cases be referred to the judicial authorities, but if it wants to truly utilize the potential of the
decriminalization strategy, it must provide a trial process and responses commensurate with the
smuggling infringements under the jurisdiction of the branches of the Government's Penalties
Organization.

Offense, Infringement, Crime, Decriminalization, Diversion, Smuggling of Goods and
Currency

1. Introduction
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The smuggling of goods and currency has a long history, and its emergence can be traced back to the
formation of governments and the establishment of regulations for the import and export of goods. On
one hand, the extensive economic, social, cultural, and political damages caused by the smuggling of
goods and currency, and on the other hand, the specific criminological characteristics of this offense,
have led legislators to adopt a differentiated criminal policy regarding this offense. One important
aspect of this policy is the adoption of diversion, resulting in the jurisdiction over smuggling cases
being assigned to administrative authorities. This marks the starting point for distinguishing
between infringement and crime in the context of smuggling.

By examining the regulations related to the smuggling of goods and currency, it can be inferred that
granting jurisdiction to administrative authorities and refraining from criminal prosecution in cases of
smuggling has always been a consideration for legislators. This was initially envisioned in a limited
manner in early regulations, but over time and through legal developments, the scope of
administrative authorities' jurisdiction has expanded. In Article 44 of the Law of Combat against
Smuggling of Goods and Currency, the legislator distinguishes between infringement and crime in
smuggling, utilizing the capacity of administrative authorities while seemingly attempting to employ
the concept of decriminalization.

2. Methodology
This article uses a descriptive-analytical method to examine the distinction
between infringement and crime in smuggling.

3. Results and Discussion

Today, infringement is recognized as a type of offense in contrast to crime. In recent decades, with the
emergence of critical approaches to criminal law, the principle of minimalism in criminal law has
been proposed as one of the strategies of criminal policy in various countries. Based on this principle,
criminal law intervenes only as a last resort and in cases where other criminal policy responses are
ineffective or insufficient. This strategy necessitates the existence of alternative responses to criminal
penalties, among which the use of administrative responses can be one. This has led to the formation
of administrative criminal law. Administrative criminal law can serve as a buffer zone between
permissible behaviors and those subject to criminal labels, providing a platform for expanding the
strategy of infringement labeling as an alternative to criminalization. Drawing from the
aforementioned strategies, the legislator, in Article 44 of the Law of Combat against Smuggling of
Goods and Currency, has distinguished between infringement and crime in smuggling.

In the past, infringement was primarily used to refer to the violation of professional or group rules,
implying the breach of a rule by an individual due to their membership in a specific group within
society. In this sense, individuals are obligated to adhere to certain norms not as citizens of society but
as members of a particular group, and the violation of these norms may be considered
an infringement. However, in a broader and modern sense, infringement refers to prohibited behavior
that falls between crimes and permissible acts, unrelated to an individual's membership in a specific
group.

One of the significant issues in distinguishing between infringement and crime is the criterion for their
differentiation. One approach is to consider criminalization and infringement labeling as purely
normative, meaning that the legislator may, based on their discretion, classify an offense as either
a crime or an infringement. In this approach, the legislator's authority is the sole criterion, and the
correctness or incorrectness of the legislator's decision cannot be questioned. Depending on whether
the legislator assigns the enforcement of penalties to judicial or administrative authorities, the two are
distinguished. Another approach is to discuss the rationale behind criminalization and infringement
labeling, allowing for an evaluation of the legislator's decision to distinguish
between crime and infringement. Based on criteria such as the "nature of the behavior,” "extent of
harm caused by the behavior," "type and severity of penalties,” and "legal consequences of the
offense," the distinction between crime and infringement can be made.

In Article 44 of the Law of Combat against Smuggling of Goods and Currency, the legislator has
classified smuggling into five categories as crimes, while other cases are considered infringements.
Accordingly, "organized smuggling,” "professional smuggling," "smuggling of prohibited goods,"
"smuggling requiring imprisonment,” and "smuggling requiring dismissal from public service™ are
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considered crimes, and their prosecution falls under the jurisdiction of the General and Revolutionary
Prosecutor's Office and the Revolutionary Court. Other smuggling cases are
considered infringements.

4. Conclusions

With the enactment of the Law of Combat against Smuggling of Goods and Currency in 2013, the
legislator explicitly distinguished between crime and infringement in smuggling for the first time. The
adoption of this strategy is rooted, on one hand, in supralegal regulations and, on the other hand, in
the principles of minimalism in criminal law and the use of alternatives to criminal penalties.
Although the legislator, in Article 44 of the Law of Combat against Smuggling of Goods and
Currency, has distinguished between crime and infringement based on certain criteria, this distinction
faces fundamental challenges. Upon reflection, the legal provisions and consequences governing
instances of crime and infringement in  smuggling are largely similar, with no significant or
fundamental differences between the two. Therefore, the strategy adopted in the Law of Combat
against Smuggling of Goods and Currency is more aligned with diversion than decriminalization,
emphasizing the withdrawal of jurisdiction from judicial authorities in favor of administrative ones.
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